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Prosecutor error
the use of improper methods to attempt to persuade 
the court or jury.
(See People v. Hill (1998) 17 Cal.4th 800, 819.)

Such error becomes a federal constitutional issue if it is 
part of a pattern “so egregious that it infects the trial 
with such unfairness as to make the conviction a 
denial of due process.”
(People v. Gionis (1995) 9 Cal.4th 1196, 1214.)



“Prosecutor misconduct”

“[‘Misconduct’] suggests a prosecutor must act 
with a culpable state of mind. A more apt 
description ... is prosecutorial error.”
(People v. Hill (1998) 17 Cal.4th 800, 823, fn. 1.)



Making a prosecutor error argument

•Reviewability
•Standards of review (state and federal)
•Standards of prejudice (state and federal)



Reviewability
•Objection required (in principle)

“To preserve a claim of prosecutorial misconduct for 
appeal, a criminal defendant must make a timely 
objection, make known the basis of his objection, and 
ask the trial court to admonish the jury.”
(People v. Brown (2003) 31 Cal.4th 518, 553.)



Reviewability
•Admonition request only required if 
objection is sustained.

“[L]ogically, the requirement that a defendant also seek 
a curative instruction to alleviate the effect of improper 
argument applies only if the court sustains the defense 
objection as to its impropriety.”
(People v. Johnson (2015) 61 Cal.4th 734, 781, fn. 15.)



Reviewability
• Insufficient admonition after sustained objection

"It is impossible to say that the evil influence upon the jury of these acts of 
misconduct was removed by such mild judicial action as was taken.“
(Berger v. U.S. (1935)295 U.S. 78, 85.)

“[N]either the admonition nor the … instruction [that an attorney’s questions 
are not evidence] were sufficient to cure the prejudicial effect of the 
prosecutor's repeated insinuations regarding defendant's past conduct."
(People v. Wagner (1975) 13 Cal.3d 612, 621.)



Reviewability
• Objection required:  exceptions

(1) “the objection and/or the request for an admonition 
would have been futile”

(2) “the admonition would have been insufficient to cure 
the harm occasioned by the misconduct”

(People v. Boyette (2002) 29 Cal.4th 381, 432.)

“A defendant claiming that one of these exceptions applies 
must find support for his or her claim in the record.” (Ibid.)



Reviewability without objection: IAC
“A defendant whose counsel did not object at trial to alleged 
prosecutorial misconduct can argue on appeal that counsel's inaction 
violated the defendant's constitutional right to the effective assistance of 
counsel.”
(People v. Centeno (2014) 60 Cal.4th 659, 674.)

Appellant bears the burden of showing by a preponderance of the 
evidence that
(1) counsel's performance was deficient because it fell below an 

objective standard of reasonableness under prevailing professional 
norms, and

(2) counsel's deficiencies resulted in prejudice.
(Strickland v. Washington (1984) 466 U.S. 668, 688, 694.)



Standards of review
Federal
“A prosecutor's conduct violates the federal Constitution when it 
‘infects the trial with such unfairness as to make the conviction a 
denial of due process.’”
(People v. Young (2005) 34 Cal. 4th 1149, 1184.)

State
“In general, a prosecutor commits misconduct by the use of 
deceptive or reprehensible methods to persuade either the court or 
the jury.”
(People v. Price (1991) 1 Cal.4th 324, 447.)



Specific standard of review for
DA error in argument

Federal and State
“To prevail on a claim of prosecutorial misconduct based on 
remarks to the jury, there must appear a reasonable 
likelihood the jury understood or applied the complained-
of comments in an improper or erroneous manner.”
(People v. Shazier (2014) 60 Cal.4th 109, 127, internal quote 
marks omitted.)



Standards of prejudice
Federal

Reversal is required unless the government, as beneficiary of the error, 
proves the error was harmless beyond a reasonable doubt.
(Chapman v. California (1967) 386 U.S. 18, 24.) 

State
Error requires reversal if it is reasonably probable that a result more 

favorable to the defendant would have been reached without the misconduct.
(People v. Crew (2003) 31 Cal.4th 822, 839.)

IAC
Appellant must demonstrate prejudice by establishing a “reasonable 

probability that, but for counsel's unprofessional errors, the result of the 
proceeding would have been different.”
(Strickland v. Washington (1984) 466 U.S. 668, 694.)



We now hold that the                         by the prosecution of 
evidence favorable to an accused upon request violates due 
process where the evidence is material either to guilt or to 

punishment, irrespective of the good faith or bad faith of the 
prosecution.

Brady v. Maryland (1963) 373 U.S. 83, 87 [83 S.Ct. 1194, 10 
L.Ed.2d 215]

suppression



Suppression -- disclosure required prior to preliminary hearing

Bridgeforth v. Superior Court (2013) 214 Cal.App.4th 1074, 1081

• “We conclude that a defendant has a due process right under the California Constitution and 
the United States Constitution to disclosure prior to the preliminary hearing of evidence that 
is both favorable and material, in that its disclosure creates a reasonable probability of a 
different outcome at the preliminary hearing. This right is independent of, and thus not 
impaired or affected by the criminal discovery statutes.”

People v. Gutierrez (2013) 214 Cal.App.4th 343 [People’s appeal; affirmed]

• Proposition 115 did not abrogate Stanton and its progeny or limit a defendant's due process 
right to Brady material at the preliminary hearing.



Suppression -- disclosure not required before plea

United States v. Ruiz (2002) 536 U.S. 622 [122 S.Ct. 2450, 153 L.Ed.2d 586]

• “We must decide whether the Constitution requires that preguilty plea disclosure of 
impeachment information. We conclude that it does not.” (At p. 629.)

• “First, impeachment information is special in relation to the fairness of a trial, not in respect to 
whether a plea is voluntary (“knowing,” “intelligent,” and “sufficient[ly] aware”). Of course, the 
more information the defendant has, the more aware he is of the likely consequences of a plea, 
waiver, or decision, and the wiser that decision will likely be. But the Constitution does not 
require the prosecutor to share all useful information with the defendant.” (At p. 629.)

• “Second, we have found no legal authority embodied either in this Court's past cases or in cases 
from other circuits that provides significant support for the Ninth Circuit's decision.”  (At p. 630.)

• “Third, due process considerations, the very considerations that led this Court to find trial-related 
rights to exculpatory and impeachment information in Brady and Giglio, argue against the 
existence of the ‘right’ that the Ninth Circuit found here.”  (At p. 631.)



Suppression -- failure to disclose video constituted suppression

People v. Harrison (2017) 16 Cal.App.5th 704, 709

• Existence of Brady evidence cannot be hidden by prosecution.

• The Attorney General contends there was no Brady violation because 
appellant was given the police report which referenced a “DICV.” Defense 
counsel stated that DICV, which stands for digital in—car video, is new 
technology and new terminology. The acronym was not identified in the 
arrest report. Defense counsel said: “I never heard of it before. I simply 
didn't know.” It is reasonable to assume that appellant did not know what 
DICV meant when he represented himself in the first trial. The prosecutor 
conceded that the DICV reference in the police report “is something we 
both missed.”



Suppression -- no suppression if defendant had access to evidence

People v. Morrison (2004) 34 Cal.4th 698, 715

“[T]he prosecutor had no constitutional duty to conduct defendant's 
investigation for him. Because Brady and its progeny serve ‘to restrict the 
prosecution's ability to suppress evidence rather than to provide the accused 
a right to criminal discovery,’ the Brady rule does not displace the adversary 
system as the primary means by which truth is uncovered. [Citation.]
Consequently, ‘when information is fully available to a defendant at the time 
of trial and his only reason for not obtaining and presenting the evidence to 
the Court is his lack of reasonable diligence, the defendant has 
no Brady claim.’ [Citations.]”

(See also U.S. v. Esposito (2nd Cir. 1987) 834 F.2d 272, 276[no suppression 
within the meaning of Brady because at all times Esposito knew or had 
access to the facts which he claimed the Government suppressed].)



We now hold that the suppression by the of 
evidence favorable to an accused upon request violates due 
process where the evidence is material either to guilt or to 

punishment, irrespective of the good faith or bad faith of the 
prosecution.

Brady v. Maryland (1963) 373 U.S. 83, 87 [83 S.Ct. 1194, 10 
L.Ed.2d 215]

prosecution



Kyles v. Whitley (1995) 514 U.S. 419, 437 [115 S.Ct. 1555, 131 L.Ed.2d 490]

• “[T]he individual prosecutor has a duty to learn of any favorable evidence 
known to the others acting on the government's behalf in the case, including 
the police.”

• As a concomitant of this duty, any favorable evidence known to the others 
acting on the government's behalf is imputed to the prosecution. “The 
individual prosecutor is presumed to have knowledge of all information 
gathered in connection with the government's investigation.” (U.S. v. Payne (2d 
Cir.1995) 63 F.3d 1200, 1208 (Payne).)

(In re Brown (1998) 17 Cal.4th 873, 879.)

Prosecutor -- personally has duty to learn of favorable evidence



Prosecutor -- the prosecution team

• People v. Whalen (2013) 56 Cal.4th 1, 64 [Department of Justice criminalist 
who participated in the investigation of crime scene is part of prosecution 
team].

• People v. Zambrano (2007) 41 Cal.4th 1082, 1132 [deputy sheriff at jail that 
held defendant not involved in the investigation or prosecution of charges 
against D; no duty to turn over sister’s letter to deputy sheriff at jail].



Prosecutor -- cooperating witness 

• “[T]he issue, in essence, is whether the prosecution has exercised such a degree of 
control over the nongovernmental actor or witness that the actor or witness's 
actions should be deemed to be those of the prosecution for purposes 
of Brady compliance.” 

• “Further, this framing of the issue fits well within the broader standard, set forth in 
the California case law, requiring a prosecutor to search for and disclose 
exculpatory evidence “if the evidence is possessed by a person or agency that has 
been used by the prosecutor or the investigating agency to assist the prosecution 
or the investigating agency in its work,” such that the person or agency may be 
deemed an agent of the prosecution for purposes of the matter at hand.  
[Citations.]”

(IAR Systems Software, Inc. v. Superior Court (2017) 12 Cal.App.5th 503, 518.)



Prosecutor -- compliance when evidence may be in confidential 
police records

People v. Superior Court (Johnson) (2015) 61 Cal.4th 696, 705

“[T]he prosecution and the defense have equal access to confidential personnel 
records of police officers who are witnesses in a criminal case. Either party may 
file a Pitchess motion, and either party must comply with the statutory 
procedures to obtain information in those records. Because a defendant may 
seek potential exculpatory information in those personnel records just as well 
as the prosecution, the prosecution fulfills its Brady duty as regards the police 
department's tip if it informs the defense of what the police department 
informed it, namely, that the specified records might contain exculpatory 
information.”

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124261&pubNum=0000233&originatingDoc=Ib56c72106aef11e69e6ceb9009bbadab&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)


We now hold that the suppression by the prosecution of 
evidence favorable to an accused upon request violates due 
process where the evidence is material either to guilt or to 

punishment, irrespective of the good faith or bad faith of the 
prosecution.

Brady v. Maryland (1963) 373 U.S. 83, 87 [83 S.Ct. 1194, 10 
L.Ed.2d 215]

evidence favorable



Favorable Evidence -- exculpatory evidence

People v. Uribe (2008) 162 Cal.App.4th 1457, 1474

• Nondisclosure of video of SART exam 
• Dr. Hariton in his declaration in support of the first new trial motion 

specifically stated that the portion of the SART video that corresponded 
with the photo (exhibit I) he relied on in his trial testimony contradicted Dr. 
Kerns's testimony that that photo did not depict Anna's hymen at all. The 
defense expert declared further that several photos he obtained from the 
SART video—including ones taken while Anna was in the supine position—
offered additional evidence to support his trial testimony that Anna had “an 
intact hymen with no evidence of a prior transection or trauma.” Dr. 
Hariton concluded that the SART video constituted “extremely important 
and necessary [evidence] in this case” that fully supported his opinions 
given at trial, and contradicted the opinions of Dr. Kerns and Ritter.



Favorable Evidence -- impeachment/credibility evidence

Giglio v. U.S. (1972) 405 U.S. 150, 153–154 [92 S.Ct. 763, 31 L.Ed.2d 104]

“ . . . Brady v. Maryland, 373 U.S., at 87, 83 S.Ct., at 1197, held that 
suppression of material evidence justifies a new trial ‘irrespective of the good 
faith or bad faith of the prosecution.’ See American Bar Association, Project on 
Standards for Criminal Justice, Prosecution Function and the Defense Function 
s 3.11(a). When the ‘reliability of a given witness may well be determinative of 
guilt or innocence,’ nondisclosure of evidence affecting credibility falls within 
this general rule.”

• United States v. Bagley (1985) 473 U.S. 667, 676 [105 S.Ct. 3375, 87 L.Ed.2d 
481].



Favorable Evidence  -- inducements to testify (credibility)
People v. Kasim (1997) 56 Cal.App.4th 1360, 1380

“A prosecutor's duty to disclose evidence favorable to the accused 
extends to evidence reflecting on the credibility of a material 
witness. [Citations.]  This includes ‘any inducements made to 
prosecution witnesses for favorable testimony.... [Citation].)”



Favorable Evidence -- prior convictions of witness

People v. Martinez (2002) 103 Cal.App.4th 1071, 1078, 1080

• Favorable evidence includes “all information that could impeach prosecution 
witnesses (U.S. v. Bagley (1985) 473 U.S. 667, 675–676, 105 S.Ct. 3375, 87 L.Ed.2d 
481; In re Sassounian (1995) 9 Cal.4th 535, 543–544, fn. 5, 37 Cal.Rptr.2d 446, 887 
P.2d 527), such as any current charges pending against them. (See People v. 
Coyer (1983) 142 Cal.App.3d 839, 842, 191 Cal.Rptr. 376.)”

• The prosecution has access to all government records of criminal arrests and 
convictions, to which any defense counsel—much less a defendant proceeding in pro 
per—is barred.



We now hold that the suppression by the prosecution of 
evidence favorable to an accused upon request violates due 
process where the evidence is material either to guilt or to 

punishment, irrespective of the good faith or bad faith of the 
prosecution.

Brady v. Maryland (1963) 373 U.S. 83, 87 [83 S.Ct. 1194, 10 
L.Ed.2d 215]

request



U.S. v. Agurs (1976) 427 U.S. 97, 110-111 [96 S.Ct. 2392, 49 L.Ed.2d 342]

“[T]here are situations in which evidence is obviously of 
such substantial value to the defense that elementary 
fairness requires it to be disclosed even without a specific 
request. For though the attorney for the sovereign must 
prosecute the accused with earnestness and vigor, he must 
always be faithful to his client's overriding interest that 
“justice shall be done.” He is the“servant of the law, the 
twofold aim of which is that guilt shall not escape or 
innocence suffer.” [Citation.]”

Request



Request

People v. Harrison (2017) 16 Cal.App.5th 704, 710

“The Attorney General cites no authority, and we have found none, 
that Brady error is waived by defendant's failure to object. The trial 
court found that the failure to object on Miranda grounds waived 
the Brady error. Failure to object is not relevant to a Brady analysis. 
The Brady obligation is self executing. There need be no motion, 
request, or objection to trigger disclosure. The prosecution has a sua
sponte duty to provide Brady information.”



We now hold that the suppression by the prosecution of 
evidence favorable to an accused upon request violates due 
process where the evidence is material either to guilt or to 

punishment, irrespective of the good faith or bad faith of the 
prosecution.

Brady v. Maryland (1963) 373 U.S. 83, 87 [83 S.Ct. 1194, 10 
L.Ed.2d 215]

material



Materiality

U.S. v. Bagley (1985) 473 U.S. 667, 682 [105 S.Ct. 3375, 87 L.Ed.2d 481]

The evidence is material only if there is a reasonable 
probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been 
different. A “reasonable probability” is a probability 
sufficient to undermine confidence in the outcome.



Materiality
Kyles v. Whitley (1995) 514 U.S. 419, 434 [115 S.Ct. 1555, 131 L.Ed.2d 490]

First, “[a]lthough the constitutional duty is triggered by the 
potential impact of favorable but undisclosed evidence, a 
showing of materiality does not require demonstration by 
a preponderance that disclosure of the suppressed 
evidence would have resulted ultimately in the defendant's 
acquittal (whether based on the presence of reasonable 
doubt or acceptance of an explanation for the crime that 
does not inculpate the defendant). [Citations.]”



Materiality
Kyles v. Whitley (1995) 514 U.S. 419, 434-435 [115 S.Ct. 1555, 131 L.Ed.2d 
490], fn. omitted

Second, “it is not a sufficiency of evidence test. A defendant need not 
demonstrate that after discounting the inculpatory evidence in light of 
the undisclosed evidence, there would not have been enough left to 
convict. The possibility of an acquittal on a criminal charge does not imply 
an insufficient evidentiary basis to convict. One does not show 
a Brady violation by demonstrating that some of the inculpatory evidence 
should have been excluded, but by showing that the favorable evidence 
could reasonably be taken to put the whole case in such a different light as 
to undermine confidence in the verdict.”



Materiality
Kyles v. Whitley (1995) 514 U.S. 419, 435 [115 S.Ct. 1555, 131 L.Ed.2d 490]

Third, “once a reviewing court applying Bagley has found 
constitutional error there is no need for further harmless-error 
review. Assuming, arguendo, that a harmless-error enquiry 
were to apply, a Bagley error could not be treated as harmless, 
since ‘a reasonable probability that, had the evidence been 
disclosed to the defense, the result of the proceeding would 
have been different,’ [citation] necessarily entails the conclusion 
that the suppression must have had ‘ “substantial and injurious 
effect or influence in determining the jury's verdict,” ’ 
[citations].”

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133735&originatingDoc=Ia00edc89121311dd9876f446780b7bdc&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133735&originatingDoc=Ia00edc89121311dd9876f446780b7bdc&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)


Materiality
Kyles v. Whitley (1995) 514 U.S. 419, 436-437 [115 S.Ct. 1555, 131 L.Ed.2d 490]  

• “The fourth and final aspect of Bagley materiality to be stressed here is its 
definition in terms of suppressed evidence considered collectively, not item by 
item.”

• “While the definition of Bagley materiality in terms of the cumulative effect of 
suppression must accordingly be seen as leaving the government with a degree 
of discretion, it must also be understood as imposing a corresponding burden. 
On the one side, showing that the prosecution knew of an item of favorable 
evidence unknown to the defense does not amount to a Brady violation, without 
more. But the prosecution, which alone can know what is undisclosed, must be 
assigned the consequent responsibility to gauge the likely net effect of all such 
evidence and make disclosure when the point of reasonable probability’ is 
reached.”



Standard of Review
People v. Salazar (2005) 35 Cal.4th 1031, 1042

We have not previously addressed the standard of review applicable 
to Brady claims. (See In re Pratt (1999) 69 Cal.App.4th 1294, 1314, 82 
Cal.Rptr.2d 260.) Conclusions of law or of mixed questions of law and fact, 
such as the elements of a Brady claim (DiLosa v. Cain (5th Cir.2002) 279 F.3d 
259, 262, fn. 2), are subject to independent review. (In re Lucas (2004) 33 
Cal.4th 682, 694, 16 Cal.Rptr.3d 331, 94 P.3d 477.) Because the referee can 
observe the demeanor of the witnesses and their manner of testifying, 
findings of fact, though not binding, are entitled to great weight when 
supported by substantial evidence. (Ibid.)



Brady duty is on-going, even post-conviction
• “The duty to provide discovery is not limited to the time before 

trial; discovery is an ongoing responsibility, which extends 
throughout the duration of the trial and even after conviction.”

(People v. Kasim (1997) 56 Cal.App.4th 1360, 1383–1384.)

• People v. Garcia (1993) 17 Cal.App.4th 1169 [Brady violation where 
prosecutors failed to reveal impeaching evidence received post-conviction].

• See Imbler v. Pachtman (1976) 424 U.S. 409, 427, fn. 25 [noting ethical 
duty].



Penal Code section 1054.9

• Post-conviction discovery statute.

• Initially limited to LWOP and death cases.

• Amended on September 20, 2018, effective January 1, 2019, by AB-
1987.



Penal Code section 1054.9
(a) In a case involving a conviction of a serious felony or a violent 
felony resulting in a sentence of 15 years or more, upon the 
prosecution of a postconviction writ of habeas corpus or a motion 
to vacate a judgment, or in preparation to file that writ or motion, 
and on a showing that good faith efforts to obtain discovery 
materials from trial counsel were made and were unsuccessful, 
the court shall, except as provided in subdivision (b) or (d), order 
that the defendant be provided reasonable access to any of the 
materials described in subdivision (c).

(Amended on September 20, 2018, effective January 1, 2019 under Cal. 
Const., art. IV, sec. 8(c).)





DOYLE V. OHIO (1976) 426 U.S. 610:
When prosecutors break the promise of Miranda



DOYLE: THE PROMISE OF MIRANDA
“[E]very every post-arrest silence is 
insolubly ambiguous[.]”

Implicit assurance that the exercise of 
your right to remain silent or to counsel 
will not be used against you in any  
manner. 

Thus, “it would be fundamentally unfair 
and a deprivation of due process to allow 
the arrested person's silence to be used 
to impeach an explanation subsequently 
offered at trial.”

Doyle v. Ohio (1976) 426 U.S. 610, 618



DOYLE IS NOT ABSOLUTE
shield not a sword
Doyle v. Ohio (1976) 426 U.S. 610, 619 fn.11
People v. Lewis (2004) 117 Cal.App.4th 246

≠ pre-arrest
Brecht v. Abrahmanson (1993) 507 U.S. 619, 628, 
citing Jenkins v. Anderson (1980) 447 U.S. 231, 239

≠ pre-Miranda
Fletcher v. Weir (1982) 455 U.S. 603, 606-607 (per 
curiam)

≠  after waiver + inconsistent statements
Anderson v. Charles (1980) 447 U.S. 404



SILENCE TO THIRD PARTIES:

• “You never told friend/spouse/anyone this story?”

• Yes:
• People v.  Eshelman (1990)  225 

Cal.App.3d 1513, 1520-1521
• People v. Hollingquest (2011) 190 

Cal.App.4th 1534, 1558
• No: 

• People v. Medina (1990) 51 Cal.3d  870, 
889

Silence  based 
on reliance on 

conscious 
exercise of right 

to 
silence/counsel?



PARTIAL SILENCE
“[M]ere omissions are not enough to justify cross-
examination regarding what was not said at the time of 
arrest.”

“Cross-examination based on those omissions draws 
meaning from the defendant's protected silence in a 

manner not permitted by Doyle.”  

U.S. v. Caruto (9th Cir. 2008) 532 F.3d 822, 831



SELECTIVE SILENCE
FAILURE TO RESPOND

If a suspect does answer some 
questions, he does not forever 
waive his right to be silent.

A suspect may refuse to answer 
certain questions, and the 
omissions can’t be used against 
him

See United States .v. Canterbury 
(10th Cir. 1993) 985 F.2d 483, 486; 
see also United States v. Scott (7th 
Cir.1995) 47 F.3d 904



SELECTIVE SILENCE
FAILURE TO RESPOND

Doyle does not prohibit use of 
selective silence

No evidence failure to respond 
induced by Miranda warnings. 

Silence admissible as adoptive 
admission

People v. Bowman (2012) 202 
Cal.App.4th 353, 365



EXPLANATORY REFUSALS: 
NINTH CIRCUIT

“ I have nothing to say, I’m going to 
get the death penalty anyway. ”

U.S. v. Bushyhead (9th Cir. 2001) 
270 F.3d 905

• Doyle error

• Entirety of statement = 
invocation of silence

• Privilege against self-
incrimination extends to 
defendant’s silence and 
circumstances of silence



“EXPLANTATORY REFUSALS”: 
CALIFORNIA v. NINTH CIRCUIT

“I don’t want to do that . . .  
No, I can’t. . . .  I don’t want 
to act it out because that—
it’s not that clear.”

People v. Hurd (1998) 62 
Cal.App.4th 1084

No Doyle error.

“A defendant has no right to 
remain silent selectively.”

“Once a defendant elects to 
speak after receiving a Miranda 
warning, his or her refusal to 
answer questions may be used 
for impeachment purposes 
absent any indication that such 
refusal is an invocation of 
Miranda rights.”



“EXPLANTATORY REFUSALS”: 
CALIFORNIA v. NINTH CIRCUIT

“I don’t want to do that . . .  
No, I can’t. . . .  I don’t want to 
act it out because that—it’s 
not that clear.”

Hurd v. Terhune (2010) 619 
F.3d 1080

• Obvious Doyle error.

• “The right to silence is not an all 
or nothing proposition. A suspect 
may remain selectively silent by 
answering some questions and 
then refusing to answer others 
without taking the risk that his 
silence may be used against him 
at trial.”

• Silence in the face of post-
Miranda questioning can’t be 
used as evidence, regardless of 
whether that silence equals an 
invocation. 



WHEN FAILING TO RAISE 
DOYLE = IAC

“F * * * you. I want to talk to my 
lawyer.”
People v. Lopez (2005) 129 Cal.App..4th 
1508, 1524

“Entire response must be considered 
together as a refusal to answer as well 
as an invocation of his right to counsel.” 

Under Doyle, jury could not consider 
“colorful invocation” as adoptive 
admission.

IAC 



Misstating the law in argument
“Although counsel have ‘broad discretion in discussing the legal and 
factual merits of a case [citation], it is improper to misstate the law. 
[Citation.]’”
(People v. Mendoza (2007) 42 Cal.4th 686, 702.)

In particular, it is misconduct for counsel to attempt to lessen the 
prosecutor's burden to overcome reasonable doubt in order to secure a 
conviction.
(People v. Hill (1998) 17 Cal.4th 800, 829.)



Misstating the law in argument
• DA: “Beyond a reasonable doubt standard is not Mount Everest. It 

happens every day in and out of these courts. Beyond a reasonable 
doubt is not a scare tactic. Beyond a reasonable doubt is that thing 
you come to after you examine all the evidence. And for the 
defendant to be not guilty in this case, you have to believe every word 
that came out of his mouth on the stand. You have to believe every 
word that came out of his mouth, and you can't do that. [Objection 
by defense counsel based on misstating the law overruled by the 
trial court.] Even if he had good reasons to lie then or now, you have 
to believe every word that came out of his mouth.”



Misstating the law in argument
Reasonable likelihood jurors applied erroneous statement
Applying the prosecutor's argument, a reasonable juror could conclude 
that:
1) The prosecutor has to prove the case beyond a reasonable doubt.
2) Under the facts of this case, a reasonable doubt entails believing 

everything Rabb testified to was the truth.
3) So if I don't believe everything that came out of Rabb's mouth, then 

I don't have a reasonable doubt and the prosecutor has met the 
burden of proof.

Having jurors decide a defendant's guilt based on such an 
understanding of the burden of proof cannot be proved harmless.



Misstating the law in argument
Prejudice analysis

The other instructions did not render the erroneous 
statement harmless.

The erroneous statement, sanctioned by the judge overruling the 
objection, explicated the concept of reasonable doubt.

The evidence did not overcome the harm deriving from 
the erroneous statement.

Analysis of the evidence showing how it was not so strong that 
no reasonable juror could have had a doubt appellant was guilty.



Scanning The Prosecutor’s Argument 
For Things Other Than Misconduct



• Even if not actual misconduct, prosecutor’s argument to jurors is 
often relevant to other issues, e.g., to establish prejudice from 
evidentiary or instructional errors.

• Some attorneys even begin record review by reading the closing 
arguments. Knowing the prosecution and defense theories of the 
case from the start can help make sense of the rest of the record 
and distinguish grain from chaff in the search for errors.

• While prosecutorial misconduct is an important potential issue to 
watch for, hyperfocusing on the hunt for instances of actual 
misconduct can cause the reader to miss other important aspects of 
argument. Psychologists call this “selective attention” or 
“inattentional blindness.”



The Invisible Gorilla Experiment 
(Harvard/University of Illinois, 1975)



Using Prosecutor’s Non-Misconduct Argument, Examples:

Example 1: Establishing Prejudice From Other Errors

• Did the prosecutor’s argument exacerbate an evidentiary error?

• Did the prosecutor’s argument exacerbate instructional error?’

• If so, such argument is highly relevant to showing prejudice from 
that evidentiary or instructional error.   (People v. Hendrix (2013) 
214 Cal. App. 4th 216, 250. 



• Did the prosecution make an “election” to rely on one of multiple 
evidentiary bases to prove a charged offense, doing away with the 
need for a unanimity instruction?  

• Note that the mere fact the prosecution emphasized one fact 
rather than another is not an “election” obviating a unanimity 
instruction. (People v. Mehlado (1998) 60 Cal.App.4th 1529, 1535-
1536 [prosecutor’s election must “directly inform the jurors of his 
election and of their concomitant duties . . ..”].)

Example 2: Prosecutor’s “Election” To Rely On One Of
Multiple Factual Bases For Guilt



An often-overlooked variety of instructional error is the claim an instruction, even if not 
facially incorrect, is ambiguous, i.e, subject to two interpretations, one of which is legally 
incorrect.  (Boyd v. California (1990) 494 U.S. 370, 378, Estelle v. McGuire (1991) 502 U.S. 
62, 72 and Calderon v. Coleman (1998) 525 U.S. 141; People v. O'Malley (2016) 62 Cal.4th 
944, 987; People v. Clair (1992) 2 Cal.4th 629, 663.)

Example:
• In Estes robbery case, trial court instructs per CALCRIM No. 

3261: “The crime of robbery continues until the perpetrator 
has actually reached a place of temporary safety. []”

• If there is evidence permitting jury to find defendant 
abandoned the property before using force or fear to escape, 
CALCRIM No. 3261 is arguably ambiguous because it could 
be construed to mean that a robbery has occurred if 
defendant used force or fear to escape after abandoning the 
property but before reaching a place of temporary safety.

Example 3:  Establishing A Jury Instruction Was Erroneously Ambiguous



Two-pronged inquiry for erroneously ambiguous instruction:

1. Is it “reasonably probable” the jury adopted an incorrect interpretation of the 
instruction?  Not a prejudice test, but a standard of review to determine whether 
the instruction was erroneously ambiguous. If it was, then;

2. Was the erroneous ambiguity prejudicial? 
• If the ambiguity implicates a federal constitutional right, the applicable 

prejudice test is the Chapman “harmless beyond a reasonable doubt” test. 
• If the ambiguity implicates only a state law principle, then the prejudice test is 

that of Watson, i.e., is there a “reasonably probability” of a more favorable 
outcome absent the error.

The prosecutor’s jury argument is relevant to both prongs, i.e., error and prejudice.  
(Middleton v. McNeil (2004) 541 U.S. 433, 438 [counsel’s argument to jurors is relevant 
to determining whether an instruction was ambiguous]; People v. McCarrick (2016) 6 
Cal.App. 5th 227, 261 (conc. & dis. opn. of Streeter, J.).)



An ambiguity claim incorporating 
argument by counsel may be 
more palatable to the reviewing 
court than a claim the instruction 
is facially incorrect–because the 
reviewing court can 
compartmentalize its holding to 
the particular case; it need not 
find the challenged instruction 
would be improper in other 
cases.



Rhetoric and Tone
When Asserting Prosecutor Misconduct 

on Appeal










A court shall notify the State Bar … [w]henever a modification 
or reversal of a judgment in a judicial proceeding is based in 

whole or in part on the misconduct, incompetent 
representation, or willful misrepresentation of an attorney.

California Business and Professions Code section 6086.7, subdivision (a)(2)
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*** Actual Screenshot ***



CAP-LA STAFF ATTORNEY@lacap.com





Be advised that calling the prosecutor a liar is just the sort of thing you may 
regret, especially if the COA concludes that you did not fully consider all the 

evidence presented. I would use less inflammatory language: "misrepresented or 
misstated " or "deliberate/clearly misrepresented or misstated."



Be advised that calling the prosecutor a liar is just the sort of thing you may 
regret, especially if the COA concludes that you did not fully consider all the 

evidence presented. I would use less inflammatory language: "misrepresented or 
misstated " or "deliberate/clearly misrepresented or misstated."

A nasty tone invites a nasty opinion with you as the 
victim - - sometimes by name.







Don’t let rhetoric get ahead of the reader.







1.    Attacking Defense Counsel and the Expert Witness
2. Suggesting Defense Counsel Told Appellant to Act on the Stand 
3. Ridiculing Appellant’s Testimony Through Statements Indicating Personal Disbelief
4. Telling the Jury the Prosecutor Believed Appellant Repeatedly Lied on the Stand
5. Telling the Jury Appellant Lied Based on Evidence Outside the Record
6. Telling the Jury Appellant Lied Because He Was Coached
7. Accusing Dr. Expert of Giving Testimony Solely for Money 
8. Giving Evidence to the Jury in Final Argument About Seeing the Bulge in the Pants
9. Arguing that Sentencing Should Not be Considered in Such a Way as to Make Sure It Was
10. Arguing that the Jury’s “Rights” Were to Find Appellant Guilty and Hold Him Accountable
11. Arguing that the Exercise of the Right of Cross-Examination Was a Defense Distraction
12. Arguing that Appellant’s Expert and Counsel Attacked a Rape Victim in a Prior Trial 
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This question was objectionable on several levels.

Chuck Sevilla



PROSECUTOR MISCONDUCT
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Personal attacks on the integrity of opposing counsel 
constitute prosecutorial misconduct.

Chuck Sevilla



PROSECUTOR MISCONDUCT
Case Study B

Further rulings did not deter the prosecutor who made 
clear his personal disbelief in appellant’s testimony in 

final argument.

Chuck Sevilla
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When a lawyer asserts that something in the record is not 
true, he is, in effect, testifying.  He is telling the jury:  “Look, I 

know a lot more about this case than you, so believe me 
when I tell you X is a fact.”  This is definitely improper. 
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“When a lawyer asserts that something in the record is not 
true, he is, in effect, testifying.  He is telling the jury:  “Look, I 

know a lot more about this case than you, so believe me 
when I tell you X is a fact.”  This is definitely improper.” 

(U.S. v. Kojayan (9th Cir. 1993) 8 F.3d 1315, 1321.)
. Chuck Sevilla



PROSECUTOR MISCONDUCT
Case Study B

This was … the continual theme of the prosecution 
cross-examination.

Chuck Sevilla
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[This argument to the jury was] disingenuous and false 
…

Chuck Sevilla



PROSECUTOR MISCONDUCT
Case Study B

The prosecutor unfairly chastised the appellant’s expert 
for exercising a constitutional right on behalf of his 

client simply to attack a vulnerable victim.  

Chuck Sevilla



PROSECUTOR MISCONDUCT
Case Study B

Suffice it to say, this argument was outrageous, irrelevant, 
and not supported by the record.  

Chuck Sevilla



PROSECUTOR MISCONDUCT
Case Study B

Sometimes prosecutorial conduct is so egregious that, 
as here, 

even when the trial court interjects an admonition telling 
the jury to ignore the prosecutor’s comments, 

it will not be enough to save a conviction.

Chuck Sevilla



Wait until you earned the right
to criticize the prosecutor



PROSECUTOR MISCONDUCT
Case Study C



1.   The prosecutor cancelled the flight of key witness with no notice to the defense

2. She said the missing witness identified the defendant when this wasn’t true

3. She showed a favorable six-pack ID with the wrong witness

4. Griffen error

PROSECUTOR MISCONDUCT
Case Study C
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PROSECUTOR MISCONDUCT
Case Study C

“Well, right now your credibility is not 
real high with me, I have to tell you.” 



Let the facts speak for themselves.



Let the court draw its own inferences.



PROSECUTOR MISCONDUCT 
Case Study D

Jerome 
Wallingford
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PROSECUTOR MISCONDUCT 
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Jerome 
Wallingford



Consider the attitude of your audience.











PROSECUTOR MISCONDUCT 
LAST CASE!



PROSECUTOR MISCONDUCT 
LAST CASE!

CLAIM ON APPEAL:  
The prosecutor misstated the law of premeditation and deliberation. 



INTRODUCTION



Don’t let rhetoric get ahead of the reader.



Let the facts speak for themselves.



The prosecution’s theory was that premeditation and 

deliberation can occur if the defendant has even a “split-

second” “chance” to think about the potential risk of 

consequences “in some way.”

INTRODUCTION



Consider the attitude of your audience.



THE PROSECUTOR’S TERRIBLE ARGUMENT:
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• Illustrated with dramatic and persuasive sounding analogies
• Logical and intuitively appealing to a non-lawyer
• Contained vibrant, exciting, and intuitively appealing illustrations
• Highly unlikely that jurors, working their way through the 

instructions, would not remember and draw upon the 
prosecutor’s harrowing story … when they assessed the 
evidence …

• It was the last word jurors heard on how to interpret the law

THE PROSECUTOR’S TERRIFIC ARGUMENT:

(but for the misstatements of law)



Susan Ferguson



Susan Ferguson



Susan Ferguson



Let the court draw its own inferences.



“I think it was sloppy.”

So you need to convey that.



“I think it was sloppy.”

So you need to convey that.



The jury was told to follow the court's instructions 
rather than counsel's comments on the law. We 
presume the jury was capable of understanding 
the court's instructions and followed them rather 

than counsel's misstatements of the law.








Thanks to Martha Hall and
Juliana Humphrey!






The End
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